IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL NO
: 93- 0264
V.

AM N A RASHI D

VEMORANDUM

Gles, C.J. Cct ober 27, 2000

Joyce K. Rashid, the wife of defendant Am n A Rashid, has
noved the court to order the United Stated of America to turn
over to her the proceeds of the governnment’s sale of a hone that
was forfeited as a result of her husband’ s federal crimnal
convi ctions. Because Ms. Rashid can offer no | egal grounds for

entitlement to the noney, the Mtion is denied.

Factual and Procedural Background

On Decenber 27, 1993, a jury in this court found Amn A
Rashid guilty of fifty-four counts of an indictnment, which
enconpassed mail fraud, wre fraud, and noney |aundering. Al the
crimnal convictions stermmed from M. Rashid s involvenent in
fraudul ent commerci al | oan schenes.

Thereafter, the jury rendered a special verdict as to

crimnal forfeiture. According to 18 U S.C. 8§ 982(a)(1), a



def endant convicted of the noney | aundering of fenses nust
“forfeit to the United States any property, real or personal,
i nvol ved in such offense, or any property traceable to such

property.” Based upon the evidence adduced, the jury concl uded
M. Rashid nust forfeit to the United States both the hone that
had been purchased with the fraud proceeds, 444 East Mbunt

Pl easant Avenue, and the sum of $363,522.75. Judgnent was nol ded
and entered on the record imedi ately follow ng the verdict. The
forfeiture order pursuant to count 57 of the indictnment was
announced fromthe bench to conformto the jury s verdict. (Trial
Transcri pt Decenber 27, 1993, p. 32-33).

In March 1994, M. Rashid was sentenced to 168 nonths
i ncarceration, assessed a mandated $2, 700, fined $15, 000, and
ordered to pay $1,696,470 in restitution to victinms of his
crimes. Afew nonths later, M. Rashid filed for bankruptcy in
t he bankruptcy court of this judicial district.

On May 18, 1994, this court entered another forfeiture O der
whi ch spelled out in greater detail the forfeiture of 444 East
Mount Pl easant Avenue to the United States. As part of that
Order, this court required notice of the forfeiture to be
publ i shed and for the United States to give direct notice to al
known interested parties so that third parties mght assert any
possible interest in the property before the United States took

final control of the property. After finding that the hone’s



nort gagee, Society H Il Savings and Loan, was entitled to sone
interest in the property, this court entered a Judgnent and Fi nal
Order of Forfeiture on May 16, 1997 that recogni zed that the
right, title, and interest of the United States in the rea
property was subject only to the governnent’s obligation to pay
Society H Il Savings and Loan the bal ance due fromits | oan.

Ms. Rashid brings this action to recover $1816.87, the
proceeds of the sale of 444 East Mount Pl easant Avenue. Her claim
stens fromthe third circuit’s ruling issued in Amin Rashid s

bankruptcy proceedings. In In re Rashid, 210 F.3d 201 (3d Gr.

2000), a panel overturned a district court decision that had not
allowed M. Rashid to discharge in bankruptcy the debt created by
the restitution order that was part of the crimnal sentence. The
third circuit held that, “Rashid’ s restitution obligation is not
exenpt from di scharge.” 210 F.3d at 208. As such, the circuit
court remanded the matter to the district court with instructions
to discharge M. Rashid’ s obligation to pay the restitution
ordered by this court. 210 F.3d at 209.

As part of the final order of forfeiture of the property to
the United States, this court included a provision at the request
of the governnent that any proceeds fromthat sale should be
transferred by the U S. Marshal to designated victins of M.
Rashid' s fraud. Ms. Rashid argues inplicitly that the proceeds

of the government’s sale of the Rashid hone qualify as



restitution and should be discharged. Ms. Rashid al so clains,
w t hout any support fromthe record, that “[t]he Court has on
prior occasion ruled that any proceeds of the sale of 444 East
Mount Pl easant Avenue renai ning after paynent and costs of
restitution be distributed to Joyce K Rashid.” (Joyce K
Rashid’s Motion to Recover Proceeds at 2). Finally, Ms. Rashid
urges that since M. Rashid need not pay the restitution
obligation, the $1816.67 is the anmount “remaining after paynent
and costs of restitution” and should be returned to her. Id.
This court denies Ms. Rashid s notion because the third

circuit’s decisionin |In re Rashid applies only to this court’s

restitution Order and does not apply to the proceeds of the
forfeiture to the United States. Further, this court has never
stated, nor is there any reason to have stated, that Ms. Rashid
shoul d get the proceeds of the sale of the honme after the
restitution obligation was net. Also, there is no evidence the
restitution obligation has been net. Finally, the benefit of the
forfeited property should not pass, indirectly through Ms.

Rashid, to the crim nal defendant.

Jurisdiction

This court has jurisdiction over this matter pursuant to 28

U S.C § 1334(b), which states:



Not wi t hst andi ng any Act of Congress that confers exclusive
jurisdiction on a court or courts other than the district
courts, the district court shall have original but not
exclusive jurisdiction of all civil proceedings arising
under title 11, or arising in or related to cases under
title 11.
Ms. Rashid’ s notion indirectly requesting that this court
determ ne the dischargeability of a debt is a civil proceeding
arising under Title 11.' The Advisory Conmittee note for Rule
4007 of the Federal Rules of Bankruptcy Procedure specifically
states that the dischargeability of a debt under the rel evant
provision in this case, 11 U S. C. 8§ 523(a)(7), is an issue over
which jurisdiction is held concurrently “by the bankruptcy court
or any appropriate nonbankruptcy forum?”
Even though this court has jurisdiction over the
di schargeability of a debt, courts usually assert such
jurisdiction upon a debtor or creditor filing a conplaint. Rule
4007 of the Federal Rules of Bankruptcy Procedure states, “A
debtor or any creditor may file a conplaint with the court to

obtain a determi nation of the dischargeability of any debt.” See

also 4 Collier on Bankruptcy ¥ 523.04 (Lawrence P. King ed., 15

YEven though her notion is nade in a crininal case, the
adj udi cation of the notion can be considered a civil proceeding
because she requests a civil renedy after the close of the
crimnal case. See, e.qg., United States v. Bein, 214 F.3d 408,
411 (3d CGr. 2000) (“A district court has jurisdiction to
entertain a notion for return of property even after the
term nation of crimnal proceedi ngs agai nst the defendant and
such an action is treated as a civil proceeding for equitable
relief.”)




ed. 1996) (“The procedure for dischargeability proceedings is
governed by Federal Rule of Bankruptcy Procedure 4007, which in
turn provides that such an action is an adversary proceedi ng that
must be initiated by the filing of a conplaint.”)

In the instant case, no one has filed a dischargeability
conpl aint before this court. Ms. Rashid has filed this notion as
part of the crimnal proceeding which resulted in the forfeiture
of 444 East Munt Pl easant Avenue. This court concludes that it
has jurisdiction despite the absence of a conpl aint because it
has jurisdiction over the continuing force of the crim nal
forfeiture order. Further, the relief Ms. Rashid requests turns
on an interpretation of the court’s previous forfeiture order,
which is an issue that the sentencing court is better suited to
det erm ne.

Di scussi on

|. The Forfeiture is Exenpt from D scharge.

Section 521(a)(7) of the U S. Bankruptcy Code exenpts from
di scharge any anount “to the extent such debt is a fine, penalty,
or forfeiture, payable to and for the benefit of a governnent
unit, and is not conpensation for actual pecuniary |oss.” The
third circuit noted that a debt nust neet three requirenment to be

nondi schargeabl e under this provision: 1) the debt nust be a



fine, penalty, or forfeiture; 2) the debt nust be payable to and
for the benefit of a governmental unit; and 3) the debt nust not

be conpensation for actual pecuniary |oss. See In Re Rashid, 210

F.3d at 205. See also In Re Towers, 162 F.3d 952, 954-55 (7th

Cr. 1998).
The first requirenent is nmet. The honme was forfeited to the

governnment pursuant to a crimnal forfeiture statute which

requires the sale of a crimnal res as punishnent, that is, as “a

fine, penalty, or forfeiture.” Statutorily, a forfeiture to the
United States is a forfeiture for the benefit of the United
States. The debt was not conpensation for pecuniary | oss, but
rather an automatic penalty for |laundering crimnal fraud
pr oceeds.

At the end of the Judgnent and Final Order, the court gave
the following instructions to the U S. Marshal s Service:

1. The United States Marshal Service, fromthe proceeds
of the sale commonly knows as 444 East Munt Pl easant
Avenue, Phil adel phia, Pennsylvania, a parcel of real
property, shall deduct first its’ cost in connection
wth the forfeiture and the sale of the property and
thereafter, shall pay Society H Il Savings and Loan
Association as to unpaid interest at the contractual
(not default) rate of 11% per annum as provided in the
Court’s Order of Novenber 27, 1995.

2. The United States Marshal s Service shall take al
steps necessary to dispose of said property in
accordance with the law and the rules of this Court and
shall, as provided in the order of forfeiture, transfer
proceeds on the sale of Amn A Rashid s property to
the United States Marshals Service, Eastern District of
Pennsyl vania, to be applied to the restitution ordered
by the court.



The United States Governnment chose to use any remaining suns to
help victinms of M. Rashid s crinme. The above order reflected
t hat request.?

Hi storically, the purpose of crimnal forfeiture is to
benefit the governnent. Crimnal forfeiture is usually nmandatory
and designed to ensure that a defendant does not profit fromhis

crimes. Restitution, on the other hand, is often discretionary

and designed to conpensate victins for their | oss. See United

States v. Johnston, 199 F.3d 1015, 1018 (9" Cir. 1999). No | egal

provi si on commands the governnment to use the funds from
forfeiture in a particular way. Indeed, this court’s order of
forfeiture “vested all rights, title, and interest” in the
property in the United States Governnent. The United States
becane owner of the property and necessarily had the freedomto
dowith it as it w shed.

In In re Rashid, 210 F.3d at 206, the third circuit foll owed

the reasoning of In re Towers, 162 F.3d 952 (7'" Gir. 1998). In

Towers, the seventh circuit determned that a restitution
obligation was di schargeabl e because it was not payable to a
governnental unit. 162 F.3d at 956. The Towers court focused on

the fact that the restitution in that case was not “el ective.”

This court is aware of no statutory authority for ordering the United States to dispose of
forfeited funds in a particular way. The government requested an instruction to the U.S. Marshals
to distribute funds to Mr. Rashid’ s victims in a proposed order filed in this court on May 13,
1997. Thisorder cannot be read as a requirement by this court that the government use the
forfeited amount to compensate the victims.



According to the law, the Attorney General had no choice but to
distribute the relevant sum of noney to the victins of the
rel evant crime. 162 F.3d at 956-57.

Rashid’ s forfeiture is just the kind of case that was
di stinguished in Towers. The forfeiture was payable to the
benefit of the governnment and the governnent could do as it

w shed with the noney. See also United States Dep’'t of Hous. &

Urban Dev. v. CCW, 64 F.3d 920, 927-28 (4'" Gr. 1995) (finding

a debt not dischargeabl e under 521(a)(7) in part because the
final judgenent order “inposes no obligation on HUD to di sburse
the noney to anyone”).

Further, Congress intended that anobunts subject to crimnal
forfeiture under 18 U.S.C. 8§ 982(a)(1) not be discharged in
bankruptcy. Section 982(b)(1) states that the forfeiture under
such act wll be governed by 21 U S. C. 8§ 853. That section
provi des:

Foll ow ng the seizure of property ordered forfeited under

this section, the Attorney General shall direct the

di sposition of the property by sale or any other

commercially feasi bl e neans, making due provision for the

rights of innocent persons. Any property right or interest

not exercisable by, or transferable for value to, the United
State shall expire and shall not revert to the defendant...

(Enphasi s added). This provision denonstrates that once property
is forfeited to the United States, it cannot revert to the
def endant under any circunstances. |If the proceeds of the sale of

the forfeited home were discharged in bankruptcy, the proceeds



woul d be reverting back to the defendant.

Since this court finds that the disputed sumin this case
was “payable to and for the benefit of a governnental unit, and
i's not conpensation for actual pecuniary |loss” as required by 11
US C 8 521(a)(7), the forfeiture order is not dischargeable in

bankr upt cy.

1. Joyce K. Rashid is Not Entitled to the Proceeds of the

Forfeiture.

Even if the proceeds of the forfeiture were dischargeable in
bankruptcy, Ms. Rashid would not receive the proceeds of the of
the sale of the honme. Ms. Rashid clains, “The Court has on prior
occasion ruled that any proceeds of the sale of 444 East Mbunt
Pl easant Avenue renmai ning after paynent and costs of restitution
be distributed to Joyce K Rashid.” (Joyce K Rashid s Mdttion to
Recover Proceeds at 2). Ms. Rashid nakes no reference to any
record support for such an assertion. |ndeed, no such ruling
coul d have occurred. This court ruled on July 19, 1994, that Ms.
Rashid could not be declared an “innocent owner” of the hone and
thus could not have a continued | egal property interest in 444
East Mount Pl easant Avenue.

Finally, this court would have had no power to make the

ruling clained. There is no |l egal authority that authorizes this

10



court to order the United States to turn over the proceeds of
forfeited property to anyone for any reason. This court’s final
forfeiture order of May 16, 1997, pursuant to the judgnent nol ded
on Decenber 27, 1993, “vested all right, title, and interest” in
the property in the United States Governnent. On its face, that
Order denonstrates that Ms. Rashid s assertion that the court
made a ruling to the contrary was m srecol | ect ed.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL NO
: 93- 0264
V.

AM N A RASHI D

ORDER

AND NOW this 27th day of QOctober 2000, upon
consideration of Joyce K Rashid s Mtion to Recover Proceeds of
the Sale of 444 East Munt Pl easant, and the governnent’s answer,
it hereby is ORDERED that the Mdtion is DEN ED for the reasons

stated in the attached Menorandum

BY THE COURT:

JAMES T. G LES, C. J.

copies by fax on
to
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